WHAT ARE
OPPORTUNITY
ZONES?
Low-income, distressed census tracts where
investors can receive significant tax breaks and
deferrals for investments
Can be used for a variety of economic
development projects AND redevelopment of
blighted amenities and other infrastructure.
Should be used to create wealth and jobs: the
goal is to improve communities.
Effective for 10 years (until 12/31/2026).

A NEW LAW BURSTS TO LIFE…

12/22/2017

03/21/2018

04/09/2018

Tax Cuts and Jobs Act of
2017 passed: allowed the
Governor of each state 90
days to nominate certain
census tracts as
“Opportunity Zones”.

Governor Bevin
submitted Kentucky’s
nominations to the U.S.
Treasury Department.

The U.S. Treasury
Department certified
Governor Bevin’s
nominations, officially
designating 144 Kentucky
census tracts as
"Opportunity Zones".

WHAT CENSUS TRACTS
QUALIFIED AS
OPPORTUNITY ZONES?
To qualify as “low-income”, a census tract must meet
one of the following qualifications:
1.

The tract has a poverty rate of at least 20%; OR

2.

(A) For a census tract in a metropolitan area, the tract’s median
family income does not exceed 80% of the greater of: the
metropolitan area median family income or the statewide
median family income; or
(B) For a census tract in a non-metropolitan area, the tract does
not exceed 80% of the statewide median family income.

To qualify as a “contiguous” tract, a tract must be contiguous with a
low-income tract designated as an opportunity zone and have a
median family income less than 125% of the median family income
of the contiguous low-income zone.

HOW MANY OPPORTUNITY ZONES
COULD KENTUCKY SELECT?

Kentucky has

573
low income
census tracts.

Up to

25%
of those, or 144 tracts,
could be designated
as Opportunity Zones.

Of those 144 tracts,

5%,
or 8 tracts, could be certain
non-low-income tracts that
are contiguous to lowincome tracts designated
as Opportunity Zones.

Kentucky Opportunity
Zone Selection Process
Enterprise Mapping Tool used to determine an
“ideal” map based on objective economic data.

HOW WERE
KENTUCKY’S
OPPORTUNITY ZONES
SELECTED?
With a four step process using a combination of
objective economic data and local input from Mayors,
Judge-Executives, & Economic Development groups.

CED sends RFI to cities and counties seeing
input on local tracts
Responses are received and used to “tweak”
the ideal map to account for local preferences.

Enterprise Mapping Tool used to add eligible
tracts that had received NMTC investments.

Eligible tracts with no RFI responses removed
and replaced with tracts in counties with RFI
responses.

WHERE ARE
KENTUCKY’S
OPPORTUNITY
ZONES?

Kentucky nominated, and the U.S. Treasury
certified, 144 census tracts as Opportunity
Zones.
This was the maximum number allowed.
84 counties with Opportunity Zones.
Zones are spread across Kentucky, with one or
more within driving distance of all Kentuckians.
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MAXIMIZING THE BENEFIT
TO KENTUCKY

Kentucky was one
of the first states
with Opportunity
Zones certified.

The Kentucky Cabinet
for Economic
Development
has been charged with
promoting Opportunity
Zone investments in
Kentucky.

The Cabinet, in
cooperation with local
communities, will
work to maximize
the benefit
of Opportunity Zones
across Kentucky.

The Cabinet will maintain
and disseminate updated,
current information about
available sites and
opportunities for
investment in Opportunity
Zones, established
Opportunity Funds, and
other information at
KyOZ.com.

INVESTING IN OPPORTUNITY ZONES

1.

2.

3.

Investments

Qualified Opportunity
Funds

Contribute Money

Must be made through Qualified
Opportunity Funds.

Investment vehicles set up as either
a partnership or a corporation for
the purpose of investing in
Opportunity Zones.

Can only contribute money that
has been generated through
prior investments (capital gains).

INVESTMENTS IN A QOF
The Investment in a QOF must be an equity investment, which is broadly defined to include
stock and/ or partnership interests (i.e., investment can not be loans).

ADVANTAGE OF INVESTING IN
OPPORTUNITY FUND
1.

A temporary deferral of inclusion
A temporary deferral of inclusion in taxable income for capital gains reinvested in an Opportunity Fund.
The deferred gain must be recognized on the earlier of the date on which the opportunity zone investment
is disposed of or December 31, 2026.

2.

Step-up in basis for capital gains reinvested
A step-up in basis for capital gains reinvested in an Opportunity Fund. The basis of the original investment is
increased by 10% if the investment in the qualified opportunity zone fund is held by the taxpayer for at least
5 years, and by an additional 5% if held for at least 7 years, excluding up to 15 % of the original gain from taxation.

3.

Permanent exclusion from taxable income
A permanent exclusion from taxable income of capital gains from the sale or exchange of an investment in a
qualified opportunity zone fund, if the investment is held for at least 10 years. The ability to make this election is
preserved until 12/31/2047. This permits an investor in a QOF that makes an investment as late as June 2027 to
hold the investment in the QOF for the entire 10-year holding period, plus another 10 years.

Note: this exclusion applies to the gains accrued from an investment in an Opportunity Fund, not the original gains.

• Taxpayers may make a qualifying investment in a QOF
through the contribution of cash or cash equivalents.
• Taxpayers may make a qualifying investment in a QOF
through the contribution of property other than cash.
• Taxpayers may obtain a qualifying investment in a QOF by
purchasing the QOF interest from an investor in the QOF.
• Taxpayers may not obtain a qualifying interest in a QOF
in exchange for services.

ATTRACT
CAPITAL
INVESTMENT

The purpose of these tax advantages is to attract
capital investment into economically distressed
areas.
The Economic Innovation Group estimates that
there is $6.1 trillion of unrealized capital gains
being held by US households and corporations and
eligible for investment in Opportunity Zones.
(See http://eig.org/news/opportunity-zones-tapping6-trillion-market)

QUALIFIED
OPPORTUNITY FUND
ELIGIBILITY
• To become a Qualified Opportunity Fund,
an eligible taxpayer self-certifies.
• No approval or action by the IRS is required

SELF-CERTIFY
• To self-certify, a taxpayer completes a form and attaches
that form to the taxpayer’s federal income tax return for
the taxable year.

QUALIFIED OPPORTUNITY FUNDS
Investments in Opportunity Zones must be through Qualified Opportunity Funds (“QOF”). Under Section
1400Z-2 (d) (1), a QOF is any investment vehicle organized as a corporation or partnership for the purpose
of investing in Qualified Opportunity Zone property other than another QOF. A QOF must hold at least 90% of
its assets in Qualified Opportunity Zone property. Compliance with the 90% Asset Test is determined by the
average of the percentage of qualified opportunity zone property held in the QOF as measured on the last
day of the first 6-month period of the taxable year of the QOF and on the last day
of the taxable year of the QOF.

a. Certification of an Entity as a QOF
It is expected that taxpayers will use Form 8996, Qualified Opportunity Fund, both for initial
self-certification and for annual reporting of compliance with the 90% Asset Test. Form 8996 will
be attached to the taxpayer’s federal income tax return for the relevant tax years.

b. Designating when a QOF Begins
A QOF may identify both the taxable year in which the entity becomes a QOF and choose the
first month in that year to be treated as a QOF. A proper deferral election under section 1400Z-2
(a) may not be made for an otherwise qualifying investment that is made before an eligible entity
is a QOF.

c. 90% Asset Test testing Dates
Section 1400Z-2(d) (1) requires that a QOF must undergo semi-annual tests to determine whether its
assets consist on average of at least 90% qualified opportunity zone property. The first testing date is at the
end of the first 6-month period composed entirely of months which are within the taxable year and during
which the entity is a QOF. Regardless of when an entity becomes a QOF, the last day of the taxable year is
a testing date.

i. Valuation Method for Applying the 90% Asset Test.
For purposes of the calculation of the 90% Asset Test by the QOF, the QOF must use the asset
values that are reported on the QOF’s applicable financial statement for the taxable year. If the
QOF does not have an applicable financial statement, the regulations require the QOF to use
the cost of its assets.

• The QOF does not take into account any investments received within the last 6 months
prior to the testing date that are held in cash, cash equivalents, or debt instruments with a
term of 18 months. This gives QOFs a minimum of 6 months to make investments without
failing the 90% asset test.

• Failure to satisfy the 90% test does not disqualify a QOF but only triggers a penalty.
• If QOZ property is sold for cash, it is no longer a qualified investment for purposes of
meeting the 90% test; however, the QOF has 12 months to reinvest those funds without
failing the 90% asset test.

d. Pre-existing Entities may qualify as QOFs
There is no prohibition to using a pre-existing entity as a QOF or as a subsidiary entity operating
a qualified OZ business, provided that the pre-existing entity satisfies the requirements. If an entity
has self-certified as a QOF or as a subsidiary entity operating a qualified OZ business, a tangible
asset can be considered qualified OZ business property only if it was acquired by purchase
after 12/31/2017.

WHAT CAN A QOF INVEST IN?
Pretty much anything, subject to some rules…

A QOF can operate a trade or business directly or can invest (hold equity)
in qualified OZ businesses.
a. If a QOF operates a trade or business directly and does not hold any equity
in a qualified opportunity zone business, at least 90% of the QOF’s assets must
v
be qualified opportunity zone property.

b. If a QOF invests in a qualified OZ business, the entity must be a QOZ business
both when the QOF acquires an equity interest in the entity and during substantially
all (90%) of the QOF’s holding period for that interest.

First, to be an OZ business, substantially all (70% or more) of the tangible property
owned or leased by the trade or business must be qualified OZ business property.
OZ business property is property that is used in a QOZ and also requires new capital to
be employed in a QOZ.

Tangible property is qualified OZ business property if it is used in a trade or business of a QOF and (a) was
acquired by purchase after 12/31/2017, (b) the original use of the property in the QOZ commences with the
QOF, or the QOF substantially improves the property, and (c) during substantially all (90%) of the QOF’s holding
period for the property, substantially all (70%) of the use of the property was in a QOZ.

•

A QOF cannot qualify as “original use” for the acquisition of an existing building on land that is
v or vacant for an interrupted period of at least 5
wholly within a QOZ unless property has been unused
years.

•

“Original use” is satisfied if tangible property is placed in service in a QOZ and it has not yet been
depreciated by a taxpayer other than a QOF. Original use commences when property is first placed in
service in the QOZ.

• If a QOF acquires a building wholly within a QOZ, a “substantial improvement”
is measured by reference to additions to the adjusted basis of the building. The basis
attributable to land on which a building sits is not taken into account in determining
whether the building has been substantially improved. Excluding the basis of land
from the amount that needs to be doubled forva building to be substantially improved
facilitates repurposing vacant buildings in qualified OZs. An absence of a
requirement to increase the basis of land itself addresses the need to facilitate
repurposing vacant or otherwise unutilized land.

Each asset must be substantially improved. However, note that the IRS is considering applying an
aggregate standard for the substantial improvement requirement and may do so at a later date.
Inventory and raw materials are still considered to be QOZ business property even when in transit
from a vendor or to customers.

v

The requirement that the original use of tangible property in the QOZ commence with a QOF is not
applicable to land, whether the land is improved or unimproved. Land also does not need to be
substantially improved. But land must be used in a trade or business- holding land for investment
does not qualify.

Leased Tangible Property. Leased tangible property can be QOZ Business Property.

There is no original use requirement for leased property.
There is no requirement to substantially improve leased property.
The leased property must be acquitted under a lease entered into after 12/31/17

Substantially all of the use of the leased tangible property must be in a QOZ during substantially all of the period for
which the business leases the property
The lease must be a “market rate lease” as determined by the rate that would be paid in an arm’s length
transaction.

Leased property can be acquired from a related party. But if a lease is acquired from a related party:
•

Lessee cannot prepay rent for more than one year

•

The lessee must also purchase QOZ Business Property with a total value of al least the value of the leased
property.

•

General anti-abuse rules do apply to prevent a lease from being used to circumvent the substantial improvement
requirement for real property (other than land).

Nonqualified Financial Property. There is a working capital safe harbor for QOF investments in QOZ businesses
that acquire, construct, or rehabilitate tangible business property, which includes both real property and other
tangible property used in a business operating in an OZ, or todevelop a trade or business in the QOZ.
There must be:

(1) a written plan that identifies the financial property as property held for the acquisition, construction,
or substantial improvement of tangible property in the OZ or the development of a trade or business in the QOZ;
(2) a written schedule consistent with the ordinary business operations of the business; and

(3) the business must substantially comply with the schedule. Taxpayers are required to retain any written
plans in their records.
Exceeding the 31-month period does not violate the safe harbor if the delay is attributable to waiting for a government
action, such as permitting, if the application for that action is completed during the 31-month period.
A single QOZ Business can have multiple 31-month periods correlating with different infusions of capital.

Real Property Straddling a QOZ: If the amount of real property based on square
footage located within the QOZ is substantial as compared to the amount of real
property based on square footage located outside the QOZ, and the real property
outside of the QOZ is contiguous to part or all of the real property located inside the
QOZ, then all of the property is deemed to be located within the QOZ.

Second, to be a qualified OZ business, a substantial portion
(40% or more) of intangible property is used in the active
conduct of a trade or business in the qualified OZ.

Third, to be an OZ business, 50% of the gross income of the QOZ business must be derived
from the active conduct of a trade or business in the QOZ. An OZ Business may meet the gross
income test by one of the following:
•

At least 50% of the services performed by employees or independent contractors
(based on hours or amount paid for the services) are performed in the QOZ

•

The tangible property that is in a QOZ and the management or operational functions performed
for the business in the QOZ are each necessary to generate 50% of the gross income of the
trade or business.

•

If, based on all the facts and circumstances, at least 50% of the gross income of a trade or
business is derived from the active conduct of a trade or business in the QOZ.

“Active conduct” includes the ownership and operation of real
property. This includes leasing property, although triple net leasing
of property is not permitted.

GAINS ELIGIBLE FOR DEFERRAL
Only capital gains (not ordinary gains) are eligible for deferral under section 1400Z-2. Moreover, (1) the capital gain must
be gain that would be recognized, if deferral under Section 1400-2 were not permitted, not later than December 31, 2026;
and (2) the gain must not arise from a sale or exchange with a related person.

a. 180-Day Rule for Deferral of Gain. To be able to defer gain, a taxpayer must generally invest in a QOF
during the 180-day period beginning on the date of the sale or exchange giving rise to the gain. Unless
otherwise specifically prided in the regulations, the first day of the 180-day period is the date on which gain
would be recognized for federal income tax purposes.

a. Special Rule for 1231 gains (gains on the sale or exchange of real or depreciable property used in a
trade or business and held over one year): 1231 gains are required to be netted with 1231 losses to
determine the amount of capital gains a taxpayer has. The 180-day period for investing capital gain
income from 1231 property begins on the last day of the taxable year.

GAINS ELIGIBLE FOR DEFERRAL
b. Attributes of included income when gain deferral ends. When a taxpayer defers gains under section 1400Z-2, all
of the deferred gain’s tax attributes are preserved through the deferral period and later taken into account when gain
is included in the taxpayer’s income. To the extent a taxpayer disposes of less than all of the taxpayer’s interests in
a QOF, there is a “first-in, first-out” methodology for determining gain inclusion.
c. Gain not already subject to an election. In the case of a taxpayer who has made an election udder section 1400Z-2
(a) with respect to some but not all of an eligible gain, the term “eligible gain” includes the portion of that eligible gain
as to which no election has been made. In other words, gains may only achieve one benefit under Section 1400Z-2 in
cases in which a taxpayer initially elects for a portion of the gain to benefit and then later expands the election.

Any taxpayer that recognizes capital gain for federal income tax purposes is eligible to elect deferral.
This includes individuals, C corporations, regulated investment companies, real estate investments trust, partnerships,
and certain other pass-through entities, including common trust funds described in section 584, as well as qualified
settlement funds, disputed ownerships funds, and other entities taxable under 1.468B of the Income Tax Regulations.

a. Gain of Pass through entities, such as Partnerships, S corporations, decents’ estates, and trusts.
Either a partnership or individual partners may elect to defer all, or a part of a capital gain the extent
that it makes an eligible investment in a QOF. No part of the deferred gain is required to be included
in the distributive shares of the partners. To the extent that a partnership does not elect to defer capital gain, the
capital gain is included in the distributive shares of the partners. If all or any portion of a partner’s distributive share
satisfies all of the rules of eligibility (including not arising from a sale or exchange with a person that is related either
to the partnership or to the partner), then the partner may generally elect its own deferral. The partner’s 180-day
period generally begins on the last day of the partnership’s taxable year, because that if the day on which the partner
would be required to recognize the gain if the gain is not deferred. However, the partner may choose to begin its own
180-day period on the same date as the start of the partnership’s 180 day period.

What About Interim Gains? If a QOF sells QOZ Property, the benefit to
investors is not affected so long as the QOF re-invests the proceeds in another
qualified asset within 12 months. The sale proceeds must be held in cash, cash
equivalents, and debt instruments with a term of 18 months or less in order to
qualify. Investors in QOF partnerships will generally still recognize interim gains
under the application or ordinary tax principles.

General Anti-Abuse Rules apply to QOF investments.
Even if a transaction otherwise qualifies, the IRS can disqualify
the transaction if the IRS finds that a significant purpose of the
transaction is to achieve a result inconsistent with the purpose
of the OZ statute.

Kentucky Tax Benefits of Investing
in Opportunity Zones
Federal Opportunity Zone deferrals will also be exempt from Kentucky income tax. KRS § 141.010 (14)
sets the Internal Revenue Code (IRC) conformity date for Kentucky as 12/31/2017; the effective date
of the Opportunity Zone legislation (26 USC § 1400Z) was 12/22/2017 as part of the Tax Cuts & Jobs Act.
Opportunity Zone rules were not specifically provided for in statute, as other elements of the TCJA
were, so the OZ rules were included in the Kentucky update. Accordingly, for Kentucky income tax
purposes, the OZ gain deferrals would be treated the same as for federal purposes.

So how do you attract investment
to your communities?

MAXIMIZING THE
BENEFIT TO YOUR
COMMUNITY
Investors will probably not just show up on your
courthouse lawn, money in hand. You have to go after
investment dollars.
Develop a strategy to identify potential investments and
make those opportunities known to investors.
Identify local programs/other incentives.
Consider companion programs and additional incentives.
Think through market needs and consider what investors
will be evaluating.
Remember that OZ’s are only 25% of low income areas.
Lots of other places also need investments. Think
holistically about economic development philosophy.

Marketing Your Opportunity Zone
• Make it interesting/attractive for the potential investor
“What will get their attention?”
• Add photos, renderings, maps, video, plans, etc. to help the investor visualize the opportunity
• Sell your Zone!

OPTION 1:
“We want to build cabins and camping
space to attract visitors”

West Louisville Catalytic
Investment: Heritage West
The Assets
• Heritage West is collection of opportunities anchored by the “Track on Ali,”
a multi-use athletic facility currently under development on the edge of the
historic Russell neighborhood.
• This complex will become a nucleus of regional and national athletic competitions.
• The City also owns the Madison Street Warehouses on an adjacent 6-acre, former
industrial property at 30th Street and Muhammad Ali Blvd.

The Opportunities
• Partner with OneWest, the Louisville Urban League, and others in the
$35 million multi-use athletic facility to catalyze burgeoning development
in the Russell neighborhood.
• Redevelop the Madison Street Warehouses into a small business incubator,
along with complementary hotel, retail, restaurant, and multi-family residential
uses, an investment estimated in excess of $15 million.

OPTION 2:
“We have 175 acres ready for
residential/industrial development”

PARK HILL INDUSTRIAL CORRIDOR/CALIFORNIA NEIGHBORHOOD
CATALYTIC INVESTMENT: RHODIA INDUSTRIAL PARK
The Assets
• City-owned 16.8 acre former Rhodia site is rail-served and zoned industrial.
• Located 1/2 mile from University of Louisville’s Belknap Campus, 2 miles
from downtown, and 7 miles from UPS WorldPort.
• Immediately adjacent to large LG&E substation.
• Embedded in a 1,400-acre industrial corridor.

The Opportunity
• Build an industrial park and research campus, with offices, manufacturing,
and university-linked research capacities.

HISTORIC PARKLAND AND PARK DUVALLE CATALYTIC
INVESTMENT: PARK DUVALLE COMMERCIAL CENTER
The Assets
• Multi-use area owned by Louisville Metro Housing
Authority, adjacent to Park DuValle, HOPE VI
redevelopment area.
• Parkland Family Scholar House, which provides
housing to single mothers pursuing higher education.

The Opportunity
• Invest in retail, restaurants, office, and
residential uses in an underserved market.
• Help reinvigorate a historic center
of African-American ownership.

OPTION 3:
“We have an empty building we want
to re-purpose”

CENTRAL BUSINESS DISTRICT CATALYTIC
INVESTMENT: LOUISVILLE GARDENS

The Assets
• City-owned, historic 6,000-seat performance venue—a needed middle-size space in a city where most indoor venues are under 3,000 seats or over 20,000.

• Primed for restoration as an arts and entertainment venue, convention facility, and mixed-use space, at an estimated cost of $65 million.
• Located in the heart of downtown, a few blocks from 4th Street Live! and award-winning hotels, including 10 new downtown hotels since 2009.

The Opportunity
• City seeking development partner to create a new mixed-use facility.

• City offering other incentives and land.

Neighborhood Renaissance / Artisanal
Manufacturing Catalytic Investment:
Logan Street Market
The Assets
• Currently developing 25,000 square foot public market in a former tobacco warehouse
in the Shelby Park neighborhood.
• Space for dozens of local vendors to share resources, sell goods, and incubate food ideas.
• Rotating art installations, murals, live music, and community events.
• Microbrewery Wild Hops and roastery of Safai Coffee.

The Opportunity
• Invest in Louisville’s first public market and small businesses adjacent to
or growing out of the Logan Street Market ecosystem.

F R E Q U E N T LY A S K E D Q U E S T I O N S :

Why is my area/county NOT in an
Opportunity Zone?

F R E Q U E N T LY A S K E D Q U E S T I O N S :

Can I get an Opportunity Zone
designation for my area/county,
or can I expand the zone that’s
been designated?

F R E Q U E N T LY A S K E D Q U E S T I O N S :

What if a project that is in an
Opportunity Zone extends into
an area/county that is NOT in an
Opportunity Zone?

EXPECTED IMPLEMENTATION
TIMELINE
2019:
Bulk of funds form and
capitalize, investments
start to flow

2018: Q3-Q4
IRS release
additional guidance

2018: Q2-Q3
IRS releases Opportunity
Fund self-certification form

2018: Q4
Early mover funds form and
capitalize

2020 and 2021
Funds begin to invest at scale

KYOZ.com

“

Kentucky will maximize this golden chance to attract economic development
projects to communities most in need across the commonwealth,
and the Kentucky Opportunity Zone initiative
will strengthen and rebuild both rural and urban areas.

”

Governor Matthew G. Bevin

Additional Questions?
Please email econdev@ky.gov

This summary includes both the first set of IRS regulations, released October 19, 2018, and the second
set of IRS regulations, released on April 17, 2019. It is expected that more regulations will be
forthcoming. However, taxpayers may rely on these regulations. This summary is for informational
purposes only and does not constitute legal or financial advice. The Kentucky Cabinet for Economic
Development recommends that qualified legal and/or financial advice be sought prior to acting pursuant
to these regulations.
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